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Dear Dr Talbot

Criminal Procedure Amendment
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Thank you for your invitation for the Court to make a submission to
the inquiry into the Criminal Procedure Amendment (Trio/ by IIJdge
^lion^ B, 71 20 17 (B, 70. Having consulted with the judges of the
Court, I am able to offer the following.

The effect of the Bill would be to create a presumptive right of an
accused person to elect whether their trial on indictment be by judge
alone (sitting without ajuiy).

The context of the proposed change, of course, is that s I 18 of the
Grimi}?o1 Procedure nor 2004 provides an existing power to order' that
trial be by judge alone where it is in the interests of justice to do so.
The principles that guide the exercise of that power are well
established and were identified in LFG V The Sinte of Wester"
,, I"strum [2015] WASCA 88; (2015) 48 WAR 178.
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rial b Jud e Alone Bill2017

While trial by jury remains the most common means of trial on
indictment in Westein Australia, the power to order a trial by judge
alone where it is in the interests of justice is regularly exercised in this
State.

The Second Reading Speech to the Bill refers to there being 'hurdles'
over which an accused person is required to jump before a trial by
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judge alone is ordered, The only hurdle' (if that be the correct word)
contained in the Crimi, 201 Procedt, re 14ct 2004 is the interests of

justice,

Without wishing to trespass on the Parliament's role to determine
policy in relation to this issue, it may be useful for me to identify a
number of considerations that may be relevant to the Committee's
deliberations.
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First, it is relevant to identify whether, and how, the existing
requirements of s I 18 of the Criminal Procedure 11cr are said to be
deficient. That could perhaps be tested by identifying whether there
have been cases where an application for trial by judge alone has been
refused, in circumstances where that is said to have resulted in
injustice. No particular examples have been referred to in the material
provided in relation to the Bill.

Secondly, a relevant consideration in relation to the policy of the Bill,
is whether the Committee considers that trial by jury is to be regarded
solely as an individual right for the benefit of accused persons, or
whether it is intended to serve the broader public interest of
community involvement in the criminal justice system. Whichever
view one takes of the role of the juries generally will, of course,
determine one's view of the merit of the Bill.
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The policy reflected in the Second Reading Speech for the Bill clearly
reflects the former view, The majority view in the High Couit of
Australia in relation to s 80 of the Commonwealth Constitution

articulates the latter. view. In 1/14"inst I, The g"ee, , 120161 HCA 24,
Kiefel, Bell and Keane 11 observed:

Public interest in, and concern about, the administration of criminal
justice is commonly focused on the prosecution of serious crime in the
higher courts. The verdict of the jury has unique legitimacy. As the
Director [of Public Prosecutions] submitted, the determination of guilt
by jury protects the courts from controversy and secures community
support for, and trust in, the administration of criminal justice.

Thirdly, while o1 4 of the Bill requires that the court must make an
order for trial by judge alone 'unless the couit is satisfied that the order
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is not in the interests of justice', it is unclear by what criteria the latter
determination could be made. Under the law as it presently stands, it
is easy to identify criteria upon which it may be in the interests of
justice for there not to be a jury (e. g. pre-trial publicity, complexity or
length of trial).

If, however, an accused has a presumptive right to trial by judge alone,
by what criteria could it be said that a couit should refuse the exercise
of that right in the 'interests of justice'? The material in support of the
Bill does not identify any such criteria.

Fourthly, while it is again a matter for the Committee, it may be noted
that a number of the observations made about juries in the Second
Reading Speech may not reflect the position in Western Australia in
2019.
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For example, Professor Richard Dawkins, an Englislrrnan, is said to
have used expressions such as 'ignorant, prejudiced and capricious' in
relation to juries. While I cannot comment on juries in England, this
is not, I would venture to suggest, a fair description of Western
Australian citizens who serve on juries.

Similarly, obseivations to the effect that the juty selection process can
result in unrepresentative juries pre-date the introduction of the Juries
Legislation ^mendment Act 2011. That Act was introduced to
increase community representation on juries by reducing the
categories of people in eligible for jury service, allowing defen, al of
jury service and introducing fines for failure to appear forjuiy duty.

Finally, I should say something in relation to the statements in the
Second Reading Speech to the effect that the Bill will 'streamline legal
processes' and 's ave our courts time'. With respect, in my view the
opposite is likely to be the case. Indeed, in my view, any increase in
the number of judge alone trials would be likely to require a
substantial increase in judicial resources.

In particular, there can be little doubt that an increase in the number of
judge alone trials would significantly increase the out-of-court
workload of judges, particularly judgment writing,
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In that regard, I can state with some confidence that the statement in
the Second Reading Speech that 'a day should be more than enough
time for a judge to get his or her reasons down on paper' is, with
respect, simply wrong, A great deal more time would be required,
The median number of days from trial end to judgment delivery for
trials by judge alone in the Supreme Court froin 2014-15 and 2018-19,
varied between 8 and 22 days. In the District Court, over the same
period, the median varied between 4 and 40 days* While
acknowledging that this is not a precise record of actual writing time,
it is likely to be reflective of the required time, In that regard, the
practice is that the writing of reasons in criminal trials by judge alone
is given absolute priority ova' all other' work of a judge until the
reasons are delivered,
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While these impacts may affect the work of this Court, I expect, given
the nature of its jurisdiction, they would be more pronounced in the
District Court. No doubt the Chief Judge will be better placed to assist
you in this regard. At any rate, the significant increase in the
resources required as a result of the Bill is a matter that would require
detailed financial analysis.

Should you have any questions in relation to this submission, please
do not hesitate to contact me.
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The Hon Justice Peter Quin an
ChiefJustice of Western Australia




